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Transfer of Undertakings (Protection of Employment) Regulations
When operations transfer from one organisation to another, TUPE regulations ensure that employees’ employment terms are not diminished. From the employees’ perspective, it is a process of transferring from one employer to another while continuing in the same job role under the same terms of employment.
The law recognises two circumstances in which TUPE regulations apply:
1. Business transfers
2. Service provision changes
As responsibility for leading Music Hub areas transfers, it is possible that TUPE may apply.
When employees are protected by TUPE
It is widely believed that an employee who spends 50% or more of their time working in the area in question will automatically be TUPE’d, but this is not stipulated in law. In fact, TUPE requires two tests:
1. Is there an organised group of employees whose principal purpose is to carry out the work in question?
2. Is the employee assigned to that group?
A high proportion of time spent on the work of leading a Music Education Hub may be indicative that an employee should be TUPE’d to the new Hub Lead Organisation but it is not in itself determinative.  
‘Hub’ and ‘music service’ have become almost synonymous for many.  Hub Lead Organisations will need to take into consideration the other elements of each employee’s job, for example managerial responsibility for activities that the service will continue to deliver after the transfer of strategic Hub responsibilities.
Employment status and protection under TUPE
TUPE unequivocally applies to employees (as defined in employment law).  Employment Tribunals have held that TUPE applies to workers with a contract of services and, while their determinations are not binding, it would be prudent to respect this principle.  The definition of employees and workers for TUPE purposes has no bearing on their status and rights in employment (or, indeed, tax) law.
Sectors TUPE applies to
TUPE does not usually apply in transfers between two public sector employers (public sector employees are protected by other forms of legislation) but will apply in almost every other transfer, including those involving a third sector organisation. The size of either organisation and the number of affected job roles are immaterial.
What is protected on transfer
· Employees’ contract of employment, pay and conditions
· Holiday entitlements
· Employee handbook provisions
· Local agreements already in force
· Continuity of service
· Accrued pension benefits
· Right to seek redress from the new employer for the previous employer’s breaches
What is not protected on transfer
· Membership of the same pension scheme (the new employer is not obliged to operate the existing pension scheme and may not be able to)
· Local agreements reached but not implemented before transfer (for which the new employer has not been involved in negotiations)
· Local, undocumented practices
· Non-contractual agreements, e.g. flexible working
· Non-contractual workplace benefits

Any or all of these may be consulted on as part of a TUPE transfer, despite not being formally protected.
Contract vs reality
Both in negotiations and in any challenges, the focus will be less on what the contract says than on what actually happens. How the employment relationship works in practice and what functions employees really perform will carry more weight than anything stated in the contract, in job titles or in job descriptions.
Duration of TUPE protection
Case law has established that it is unreasonable that an employer should never be able to make changes to its employment conditions. Challenges to changes are now less likely to succeed if brought more than two years after the transfer. Although it is often said that TUPE protection is limited to two years, this is not true, as the law neither stipulates a minimum nor a maximum.
Communication with employees
If a TUPE transfer is anticipated, an employer has a responsibility in law (and is liable to penalties if it fails) to inform employees in writing about the following points:
· When and why the transfer is happening
· How they will be affected (ACAS identifies this as social, legal or economic implications such as relocation or redundancies)
· Any reorganisation planned or expected, either by the existing employer or the new employer
· Any other measure or measures that either employer is proposing (a measure is any deliberate change to contractual or non-contractual terms and conditions which occurs because of the transfer)
· The number of agency workers used and what work they are doing

Communication will be usually be through trade union representatives but may be via employee representatives or with the employees themselves if the organisation employs fewer than ten people
Communication with the new employer
Not less than 28 days before transfer, the existing employer must inform the new employer about the following:
· The name and age of employees transferring
· General employment information
· Disciplinary action taken against them (last two years)
· Grievances raised by them against the employer (last two years)
· Legal action taken by them against the employer (last two years)
· Any legal action the employer thinks they may raise
Changes before the transfer
Redundancies made before the transfer and because of the transfer will automatically be treated as unfair. Similarly, the existing employer may not change its employment terms to match those of the new employer prior to the transfer.
Changes after the transfer
The new employer may not make any changes to any of the protected employment conditions of its new employees if the reason for the change is the transfer itself.  Harmonising contracts with the new employer’s existing employees will not usually suffice as a reason.
However, the new employer can make changes on the basis of specific justifications:
· Economic, e.g. cost savings to ensure the business remains viable
· Technical, e.g. new technology means fewer staff are required
· Operational, e.g. the new employer is overstaffed as a result of the transfer
These are known as ‘ETO’ reasons. In practice, employers can have a great deal of leeway in using these justifications, although any use of them can potentially be challenged.
ETO reasons must also entail a change in the workforce, usually a reduction in numbers or changes in work functions. Relocation of roles is accepted as a change in the workforce. Tribunals will expect to see evidence of a fair selection process for redundancies, including consideration of the new employer’s existing workforce as well as transferees.
The new employer can instigate redundancy consultations before transfer with the existing employer’s consent.
Employers can improve employment conditions at any time, subject to the usual consultation requirements.
Employers may seek to renegotiate collective agreements with trade unions a year after the transfer happens.
Employees who choose not to transfer
If an employee does not want to work for the new employer, they can decline to transfer and are treated as having resigned. They have no right to a redundancy payment.
However, if an employee or employees chooses not to transfer because the employment conditions offered are worse than those they previously enjoyed, this will automatically be regarded as an unfair dismissal. In this case, the new employer will be liable for redundancy payments and any costs or damages awarded by a tribunal.
Unfair dismissal claims and redundancy
Even in a TUPE transfer, an employee still needs two years’ continuous service to be able to bring a claim for unfair dismissal. Service is not broken by a TUPE transfer, so this effectively means two years with the previous employer.
In the same way, employees only have a right to statutory redundancy payments after two years’ service. If redundancy provisions are written into employees’ contracts with their existing employer, these conditions are protected on transfer.
Note that workers who fall within a TUPE transfer still only have their rights as workers and may not be able to bring a claim for unfair dismissal.
After transferring
Employees should receive written confirmation of their new employment conditions, showing the name and address of the new employer.
A P45 may be issued to transfer employees’ tax record to their new employer.
Further information
Transfer of Undertakings (Protection of Employment) Regulations 2006
· Amended 2014
· Amended 2018
www.gov.uk/transfers-takeovers
www.gov.uk/transfers-takeovers/consulting-and-informing
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/275252/bis-14-502-employment-rights-on-the-transfer-of-an-undertaking.pdf
https://archive.acas.org.uk/tupe (includes links to ACAS guides)
https://musiciansunion.org.uk/working-performing/music-teaching/teaching-pay-and-employment/employment-status-for-instrumental-and-vocal-teachers (Musicians’ Union guide to Employment Status for Instrumental and Vocal Teachers – helpful for determining whether workers may in fact be employees)
Workers and TUPE
www.fcsa.org.uk/are-workers-covered-by-tupe-protection/
www.personneltoday.com/hr/tupe-do-employers-need-to-consider-workers/
www.lewissilkin.com/en/insights/tribunal-finds-that-workers-transfer-under-tupe
When TUPE regulations apply: Employee rights during a TUPE transfer - Acas
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